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FI NAL ORDER

On June 2, 2004, a Partial Final Oder (Final as to
Resol uti on P29-03) was entered in this case. 1In addition to
di sposi ng of the appeal from Resol ution P29-03 of the Monroe
County Pl anni ng Comm ssion (Pl anning Comm ssion), it also:
granted H note Construction's (H note's) Mdition to Vacate O der
Dismssing [Its] Appeal [fromthe Planning Conm ssion's
Resol ution P30-03, which denied H note's Application for
Transfer of Devel opnment Rights to receive the transfer of
comercial floor area fromJohn C. More (More) (so as to avoid
application of the Non-residential Rate of G owh Odinance to

H note's Wal green Pharnmacy project)]; denied the Joint Mtion



[filed by H note and the Pl anning Conm ssion] for Entry of an
Order Consistent with the Parties' Settlenment Agreenent;
reinstated Hi note's appeal; and granted Smart Pl anni ng and
Gowh Coalition (Smart Planning, or Intervenor) the right to
intervene as an appellee. Hnote's Initial Brief was filed on
July 19, 2004.

On July 26, 2004, an Order Ganting Counsel for Intervenor
Leave to Wthdraw and Extending Tine for Answer Briefs was
entered in this case. It extended the tine for answer briefs to
Septenber 9, 2004. It also ordered: "Wthin 15 days, the
I ntervenor shall confirmin witing its actual, |egal nanme and
corporate status so that the caption can be changed
accordingly.” It also ordered: "[I]f no attorney makes an
appear ance on behal f of the Intervenor within 15 days, the
parties shall file (jointly, if appropriate) a witten brief
wi thin 25 days stating and supporting their position or
respective positions as to whether the Intervenor is required to
be represented by an attorney in this appeal."

On July 27, 2004, an Order to Show Cause was entered in
this case. It ordered the parties to show cause on or before
Septenber 9, 2004, why Hinote's appeal fromthe Planning
Conmmi ssi on's Resol uti on P30-03 should not be dism ssed for |ack
of subject matter jurisdiction. It specifically provided that

it did not toll the tinme for filing answer briefs.



On Septenber 1, 2004, Hi note and the Pl anni ng Comr ssion
filed a Joint Menorandum of Law Pursuant to Order to Show Cause
(taking the position that jurisdiction over Hi note's appeal
exists). The Intervenor did not respond to the Order to Show
Cause.

On Septenber 2, 2004, Hinote filed a Menorandum on Wet her
Intervenor |Is Required to Be Represented by an Attorney (taking
the position that the Intervenor is not required to be
represented by an attorney in this appeal). Neither of the
ot her parties responded on this issue.

On Septenber 9, 2004, the Planning Commission filed a
Noti ce Conceding Error and Wi ver of Answer Brief. The
I ntervenor did not file an answer brief.

On Septenber 17, 2004, a Second Order to Show Cause was
entered, which required the Intervenor to show cause in witing
(i.e., file a witten explanation) on or before Septenber 27,
2004, why its intervention should not be dism ssed for failure
to respond to the Orders entered on July 26 and 27, 2004, and
for failure to file an answer brief, and why the Planning
Conmi ssion's Resol uti on P30-03 should not be reversed w t hout
t he necessity of oral argunent, based upon the Pl anning
Conmi ssion's confession of error. The Intervenor has not

responded to the Second Order to Show Cause.



Based on the foregoing, and because Hi note and the Pl anni ng
Comm ssi on adequately explained in their filing on Septenber 1,
2004, why jurisdiction over H note's appeal exists, the Planning
Conmmi ssion's Resolution P30-03 is reversed at this tinme based on
the Pl anni ng Comm ssion's confession of error, and H note's
Application for Transfer of Devel opment R ghts to receive the
transfer of commercial floor area from More is granted. (The
Tel ephoni ¢ Motion Hearing on subordinate i ssues schedul ed for
Sept enber 30, 2004, is cancel ed as unnecessary in light of this
Final Order.)

DONE AND ORDERED this 29th day of Septenber, 2004, in

Tal | ahassee, Leon County, Flori da.

(f et

J. LAWRENCE JOHNSTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vi sion of Admi nistrative Hearings
this 29th day of Septenber, 2004.
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Mor gan & Hendri ck

Post O fice Box 1117

Key West, Florida 33041

Ni chol as Mulick, Esquire
Ni cholas W Mulick, P.A
91645 Overseas H ghway
Tavernier, Florida 33070

Adam Kosl of sky, Presi dent

Smart Pl anning and G owth Coalition
52 Orange Drive

Key Largo, Florida 33037

Ni col e Petrick

Pl anni ng Conmm ssi on Coor di nat or

Monroe County G owt h Managenent Divi sion
2798 Overseas Hi ghway, Suite 400
Mar at hon, Florida 33050

NOTI CE OF RI GHTS

Pursuant to Article XIV, Section 9.5-540(c), MC C., this Final
Order is "the final adm nistrative action of Mnroe County" and
is subject to judicial review by common | aw petition for wit of
certiorari to the circuit court in the appropriate judicial
circuit.




